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AGENDA PAPERS FOR
LICENSING COMMITTEE
Date:   Tuesday 29th November 2011
Time: 6.30.pm.
Place: Meeting Room 7, Ground Floor, Quay West, Trafford Wharf Road, Trafford Park, Manchester, M17 1HH
	
	A G E N D A                      PART I

	Enclosure
No.
	Proper Officer

under L.G.A., 1972, S.100D (background papers):

	1. 
	ATTENDANCES

To note attendances, including Officers and any apologies for absence.


	
	

	2.
	CONSULTATION DOCUMENT ON THE DEREGULATION OF ENTERTAINMENT
To consider a report of the Head of Public Protection.


	2
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	3.
	URGENT BUSINESS (IF ANY)
Any other item or items which by reason of special circumstances (to be specified) the Chairman of the meeting is of the opinion should be considered at this meeting as a matter of urgency.


	
	

	
	THERESA GRANT
Acting Chief Executive
	
	

	
	Contact Officer: Mrs. R.M. Worsley
Extension: 2798
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TRAFFORD COUNCIL


Report to:


Licensing Committee

Date:



29th November 2011

Report for: 


Decision

Report of: 
Head of Public Protection

Report Title


		CONSULTATION DOCUMENT ON THE DERGULATION OF ENTERTAINMENT







Summary


		A report to determine the Council’s response to the Department for Culture, Media and Sport’s consultation on the proposals to deregulate Schedule One of the Licensing Act 2003







Recommendation(s)


		To agree the answers to the questions posed in the consultation document, as shown in Appendix 1, with any amendments, and to submit the response to the Department for Culture, Media and Sport by the deadline of the 3rd December 2011.







Contact person for access to background papers and further information:


Name:
 
Joanne Boyle





Extension:
4129



Background Papers: 

· The Licensing Act 2003

· Department for Culture, Media and Sport – Regulated Entertainment: A Consultation proposal to examine the deregulation of Schedule One of the Licensing Act 2003


Background Information

Implications:


		Relationship to Policy Framework/Corporate Priorities




		If these proposals are implemented it is likely to have an impact on the health and wellbeing of those residents living close to entertainment venues.





		Financial 

		If these proposals are implemented there is likely to be a slight reduction in the level of income if licences are no longer required for regulated entertainment. These proposals are also likely to increase legal costs associated with an increase in prosecutions for offences which could not be dealt with by other means e.g. through the use of the existing premises review process.  





		Legal Implications:

		If these proposals are implemented the responsibility for controlling entertainment venues will shift from licensing to health and safety and statutory nuisance regulators.  These proposals are likely to lead to an increase in prosecutions for offences which could not be dealt with by other means e.g. through the use of the existing premises review process.  





		Equality/Diversity Implications

		None



		Sustainability Implications

		None



		Staffing/E-Government/Asset Management Implications

		None



		Risk Management Implications 


		None



		Health and Safety Implications

		None





1.0 Background

1.1
The Licensing Act 2003 came in to force in 2005 and brought together nine separate licensing related regimes covering alcohol supply and sale, late night refreshment, and ‘regulated entertainment’.

1.2
Schedule One of the Licensing Act 2003 classifies the following activities as “regulated entertainment”, and therefore licensable:

· A performance of a play


· An exhibition of a film


· And indoor sporting event


· A boxing or wrestling entertainment (both indoors and outdoors)


· A performance of live music


· Any playing of recorded music, and


· A performance of dance


1.3
In addition, there is a licence requirement relating to the provision for entertainment facilities (which generally means the provision of facilities which enable members of the public to make music or dance).


2.0
Consultation Document: Regulated Entertainment – A consultation proposal to examine the deregulation of Schedule One of the Licensing Act 2003


2.1
The Department for Culture, Media and Sport has released the above consultation document, a copy of which is available for download at: 

http://www.culture.gov.uk/images/consultations/consultation_deregulation-scheduleone_2011_vs2.pdf


The consultation proposes the deregulation of entertainment so that no prior permission will be required to stage those activities listed in paragraphs 1.2 and 1.3.

2.2
The consultation document asks 48 questions which are shown at Appendix 1, together with suggested responses. 


3.0
Summary of Recommended Response


3.1
Officers recognise that Members may reach their own conclusions in respect of the deregulation of entertainment, but have based the answers on their experience of dealing with complaints from members of the public relating to such events.



The following is a summary of the proposed responses:


3.2
Trafford Council does not agree with the proposed deregulation of live and recorded music, dance events and boxing and wrestling events whatever the limit on audience numbers; but has no major concerns about the deregulation of plays, films, indoor sporting events and performances of dance.

3.3
In addition, Trafford Council believes that boxing and wrestling should have a wider definition to include such activities as cage fighting and martial arts; and that exhibitions and demonstrations of such activities should also be licensed, as is the case with competitive events.


4. 
Recommendation

4.1
Members are invited to agree the answers to the questions posed in the consultation document, as shown in Appendix 1, with any amendments, and to instruct officers to submit the response to the Department for Culture, Media and Sport by the deadline of the 3rd December 2011.


APPENDIX 1


A Consultation proposal to examine the deregulation of Schedule One of the Licensing Act 2003.


Response from Trafford Council

Proposal Impacts: Questions


Q1: Do you agree that the proposals outlined in this consultation will lead to more performances, and would benefit community and voluntary organisations?   If yes, please can you estimate the amount of extra events that you or your organisation or that you think others would put on?


We have no evidence to support the suggestion that the proposals will lead to more performances.  We do not foresee any significant increase in the number of events that are likely to take place if the deregulation proposals are implemented. Trafford has no evidence to show that event organisers are deterred from hosting events because of the current process. Since the introduction of minor variations there has not been a significant increase in demand for live music to be added to licences. On the occasions where permissions for regulated entertainment have been sought, the applications have normally been granted.

From the experience of the local authority, the licensing regime provides an excellent opportunity for dialogue between regulators and event organisers to ensure the four licensing objectives are achieved.  In the vast majority of cases, most organisers are grateful for this free advice from the regulators because it assists the organisers in preventing nuisance, guarding public safety and preventing crime and disorder.
 

Q2: If you are replying as an individual, do you think this proposal would help you participate in, or attend, extra community or voluntary performance?


N/A
 

Q3: Do you agree with our estimates of savings to businesses, charitable and voluntary organisations as outlined in the impact assessment?  If you do not, please outline the areas of difference and any figures that you think need to be taken into account (see paragraph 57 of the Impact Assessment).


We have no evidence to support the question, and therefore have no basis on which to form an opinion.

Q4: Do you agree with our estimates of potential savings and costs to local authorities, police and others as outlined in the impact assessment?  If you do not, please outline the areas of difference and any figures you think need to be taken into account.  



We believe that these proposals will increase costs to Local Authorities because of the increase in legal costs associated with an increase in prosecutions for offences which could not be dealt with by other means e.g. through the use of the existing premises review process.  

In addition, a greater use of resources would be needed to carry out investigations into noise complaints arising from unregulated entertainment.  For example the Noise Act 1996 is seldom used as a means to control night time noise because officers are required to work out of hours to monitor the noise and may require police support when serving warning or fixed penalty notices.  This is a resource intensive way of dealing with the issue.


Q5: Would you expect any change in the number of noise complaints as a result of these proposals?  If you do, please provide a rationale and evidence, taking into account the continuation of licensing authority controls on alcohol licensed premises and for late night refreshment


Yes, we would expect an increase in noise complaints in Trafford.  

Between April 2010 and April 2011, the council received 63 complaints about noise from licenced premises.  This is a much lower number than for example domestic noise nuisance, however it should be noted that the licensing regime is proactive in preventing complaints, since it provides an opportunity to work with providers of regulated entertainment in order to reduce the impact on the community.  


It is inevitable, in our opinion, that where there are no controls, event organisers will have no incentive to operate within reasonable hours or with consideration for local residents.  It has been our experience that even small community events, where no alcohol is sold, have the potential to generate noise complaints.


 

Q6: The Impact Assessment for these proposals makes a number of assumptions around the number of extra events, and likely attendance that would arise, if the deregulation proposals are implemented.  If you disagree with the assumptions, as per paragraphs 79 and 80 of the Impact Assessment, please provide estimates of what you think the correct ranges should be and explain how those figures have been estimated.


We do not foresee any significant increase in the number of events that are likely to take place if the deregulation proposals are implemented. Trafford has no evidence to show that event organisers are deterred from hosting events because of the current process. Since the introduction of minor variations there has not been a significant increase in demand for live music to be added to licences. On the occasions where permissions for regulated entertainment have been sought, the applications have normally been granted.
 


Q7: Can you provide any additional evidence to inform the Impact Assessment, in particular in respect of the impacts that have not been monetised? 

The impact of noise on health has also not been fully considered.  Unregulated entertainment has a potential to cause night time noise, resulting in sleep disturbance which has been shown to cause problems with health, well- being and performance.



Q8: Are there any impacts that have not been identified in the Impact Assessment?


One of the major changes introduced by the Licensing Act 2003 was the power given to interested parties to make representations against applications for licences.  The proposals in the consultation disempower interested parties from making representations, particularly where there is a potential noise issue. 
 

Q9: Would any of the different options explored in this consultation have noticeable implications for costs, burdens and savings set out in the impact assessment?  If so, please give figures and details of evidence behind your assumptions.


We believe that the loss of other methods of dealing with problem premises i.e. the premises review process - will lead to an increase in prosecutions for Trafford Council. It will criminalise licensees, unlike the review process, and issues will take significantly longer to resolve. As a consequence residents/communities may suffer for longer. We believe the Council’s legal costs will increase. 

The closure powers explored in the consultation is burdensome to regulators and businesses alike.  It is more cost effective to take an informal approach before the event occurs, and the licensing regime enables local authorities to do this.

Q10: Do you agree that premises that continue to hold a licence after the reforms would be able to host entertainment activities that were formerly regulated without the need to go through a Minor or Full Variation process?


We agree that if entertainment activities were to be deregulated then premises could host such activities without the need for a licence.  What is confusing is the statement in para. 2.25 that existing licence conditions would continue to apply unless the premises decided to apply for a variation. We do not believe that this is legal given that the associated activities would no longer be regulated.  

The Role of Licensing Controls: Questions


Q11: Do you agree that events for under 5,000 people should be deregulated across all of the activities listed in Schedule One of the Licensing Act 2003?


No

Q12: If you believe there should be a different limit – either under or over 5,000, what do you think the limit should be?  Please explain why you feel a different limit should apply and what evidence supports your view.


We do not think the controls should be assessed ONLY by limits on attendees. The main issues are the activities being provided, the duration of and locality of the event and the impact on the local neighbourhood.  We recently received complaints after a premises held an event under the authority of a TEN where there were less than 499 people present. We would contend that it is not possible to give a number that would be acceptable for an unregulated event and that all the current entertainment activities should continue to be regulated whatever the numbers attending. 


The Government has recognised in the provisions of the Policing Reform and Social Responsibility Act, the potential for small scale events to cause nuisance.  The Act amends the Licensing Act 2003 to allow Councils’ Environmental Health protection services to object to TENs which seems an obvious admission that small, usually charitable/community events do generate noise complaints. 


The intentions of the provisions under the Policing Reform and Social Responsibility Act appear to contradict the Government’s proposals here to deregulate most forms of entertainment for events involving less than 5,000 people.


 


Q13: Do you think there should there be different audience limits for different activities listed in Schedule One?  If so, please could you outline why you think this is the case.  Please could you also suggest the limits you feel should apply to the specific activity in question.   


No.


The main issues around regulated entertainment are the surrounding area, the type of activity, whether the activity is external or internal, the time and duration of the event, rather than the number of people attending the venue.  In fact larger events can be less troublesome than smaller events because they tend to be better organised and have a better idea of the risks involved.
 

Q14: Do you believe that premises that would no longer have a licence, due to the entertainment deregulation, would pose a significant risk to any of the four original licensing objectives?  If so please provide details of the scenario in question.


Yes, we believe it would impact most significantly on the prevention of public nuisance objective. There has been an assumption made that other legislation will adequately deal with any problems from such entertainment e.g. the Health and Safety at Work Act or the Statutory Nuisance Regulations.  

Environmental Health professionals have requested to have more say in the control of events subject to Temporary Event Notices, demonstrating that even small scale events do pose a risk of nuisance. The risk of nuisance can be effectively managed by working with entertainment providers through the licensing regime.

Many licence conditions relating to the prevention of public nuisance are of little or no cost and based on good practice and promote good neighbour relations.   This has a bigger positive impact on the community and provides a way of dealing with nuisance that does not constitute a statutory noise nuisance but which still disturbs local residents. 

 

Q15: Do you think that outdoor events should be treated differently to those held indoors with regard to audience sizes?  If so, please could you explain why, and what would this mean in practice.


Please see our response to Q12


Q16: Do you think that events held after a certain time should not be deregulated?  If so, please could you explain what time you think would be an appropriate cut-off point, and why this should apply.


We think that events should be regulated at all times. In our experience events can cause nuisance at all times of the day.  For example, we have in the past received noise complaints about an event in a pub car park which took place on a Sunday afternoon. We do not think the controls should be assessed ONLY by limits on time. The main issues are the activities being provided, the duration of and locality of the event and the impact on the local neighbourhood.

However if entertainment is to be deregulated then the cut off point should be 2300 hours, which reflects the start of the night time period as described in current World Health Organisation guidance.


Q17: Should there be a different cut off time for different types of entertainment and/or for outdoor and indoor events?  If so please explain why.


We do not think the controls should be assessed ONLY by limits on time. The main issues are the activities being provided, the duration of and locality of the event and the impact on the local neighbourhood. We would wish to keep the current flexibility to determine the appropriate time depending on individual circumstances. 

If entertainment is deregulated, then different cut off times may lead to confusion, therefore it would be better to refer to just one cut off time.


Q18: Are there alternative approaches to a licensing regime that could help tackle any potential risks around the timing of events?


The current Licensing regime allows the public and the responsible authorities to comment and permit /restrict events. The Policing Reform and Social Responsibility Act endorses and widens this approach.
 

Q19: Do you think that a code of practice would be a good way to mitigate potential risks from noise?  If so, what do think such a code should contain and how should it operate? 


No, we do not think a code of practice will mitigate potential noise problems.  If operators do not adhere to the code there would be no power to require them to do so nor any penalties for failure to comply.

Q20: Do you agree that laws covering issues such as noise, public safety, fire safety and disorder, can deal with potential risks at deregulated entertainment events?  If not, how can those risks be managed in the absence of a licensing regime?

These issues will be much more difficult to deal with because the responsible bodies will not be consulted as they currently are under the licensing regime.  The licensing regime encompasses other enforcement bodies and has been able to resolve issues without the need for court action. It is a "proactive approach" which can prevent potential risks through conditions rather than by reacting to an event after the fact.
 

Q21: How do you think the timing / duration of events might change as a result of these proposals? Please provide reasoning and evidence for any your view.


Under these proposals organisers would have greater freedom regarding the start/finish times of an entertainment event that may be held at any location, including a residential area. It is inevitable, in our opinion, that where there are no controls, event organisers will have no incentive to operate within reasonable hours or with consideration for local residents.  We have experience of a number of licence applications which have requested finishing times of 4.00 am and 5.00 am in residential areas but which have been reduced after representations from the Police or following a decision of the Licensing Sub-Committee. 

Q22: Are there any other aspects that need to be taken into account when considering the deregulation of Schedule One in respect of the four licensing objectives of the Licensing Act 2003?


Local representatives and responsible bodies will have much less say in licences.  This may have a significant impact on local communities, crime and disorder and public safety.

Performance of Live Music: Questions


Q23:  Are there any public protection issues specific to the deregulation of the performance of live music that are not covered in chapter 3 of this consultation?  If so, how could they be addressed in a proportionate and targeted way?


We see an issue with para. 3.10 of the consultation – as there would be no need for a licence there would be no advance notification of events which could lead to major issues around the availability of resources from enforcing authorities if events cause problems with nuisance, crime etc.
 

Q24: Do you think that unamplified music should be fully deregulated with no limits on numbers and time of day/night?  If not, please explain why and any evidence of harm. 


We feel that unamplified music does not present a significant problem and maybe an activity that could be deregulated provided there was a clear description in the provisions of what constituted unamplified music.


Q25:  Any there any other benefits or problems associated specifically with the proposal to deregulate live music?


We accept that there could be benefits to small, non-commercial groups and PTAs, but feel that this is outweighed by the risk of disturbance to local residents which is a likely consequence of unregulated entertainment.

Performance of Plays: Questions


Q26:  Are there any public protection issues specific to the deregulation of the performance of plays that are not covered in chapter 3 of this consultation?  If so, how could they be addressed in a proportionate and targeted way?


No major concerns

Q27:  Are there any health and safety considerations that are unique to outdoor or site specific theatre that are different to indoor theatre that need to be taken into account?

We have no major concerns about the deregulation of this activity.
 

Q28: Licensing authorities often include conditions regarding pyrotechnics and similar HAZMAT handling conditions in their licences.  Can this type of restriction only be handled through the licensing regime? 


No, there are other regulations available to deal with this.
 

Q29:  Any there any other benefits or problems associated specifically with the proposal to deregulate theatre?


We accept that deregulation would benefit small, non-commercial groups and amateur dramatic societies etc.  
 

Performance of Dance: Questions


Q30:  Are there any public protection issues specific to the deregulation of the performance of dance that are not covered in chapter 3 of this consultation?  If so, how could they be addressed in a proportionate and targeted way?


We have no major concerns about the deregulation of this activity.

Q31:  Any there any other benefits or problems associated the proposal to deregulate the performance of dance?


We accept that deregulation would benefit small, non-commercial groups.

Exhibition of Film: Questions


Q32: Do you agree with the Government’s position that it should only remove film exhibition from the list of regulated activities if an appropriate age classification system remains in place? 

Yes

Q33: Do you have any views on how a classification system might work in the absence of a mandatory licence condition?


We believe that any classification system should be a nationally recognised. 

Q34:  If the Government were unable to create the situation outlined in the proposal and above (for example, due to the availability of Parliamentary time) are there any changes to the definition of film that could be helpful to remove unintended consequences, as outlined earlier in this document - such as showing children’s DVDs to pre-school nurseries, or to ensure more parity with live broadcasts?


Showing DVDs and recorded TV is very low key and should not require a licence.  However, the showing of live football matches in pubs has raised concerns previously in Trafford on crime and disorder grounds.  This activity is currently unregulated and is an activity that should possibly be regulated in the future. 

Q35:  Are there any other issues that should be considered in relation to deregulating the exhibition of film from licensing requirements?


We accept that there could be benefits to small non-commercial groups. 
 
Indoor Sport: Questions


Q36: Are there any public protection issues specific to the deregulation of the indoor sport that are not covered in chapter 3 of this consultation?  If yes, please outline the specific nature of the sport and the risk involved and the extent to which other interventions can address those risks.


We have no major concerns about the deregulation of this activity.
 


 Q37:  Are there any other issues that should be considered in relation to deregulating the indoor sport from licensing requirements?


 
We have no major concerns about the deregulation of this activity.

Boxing and Wrestling, and Events of a Similar Nature: Questions

Q38: Do you agree with our proposal that boxing and wrestling should continue to be regarded as “regulated entertainment”, requiring a licence from a local licensing authority, as now?


 Yes
 

Q39: Do you think there is a case for deregulating boxing matches or wrestling entertainments that are governed by a recognised sport governing body?  If so please list the instances that you suggest should be considered. 


No, we believe the primary concern of the governing body will be the safety of the participants and not the general safety of the audience or the potential for disorder associated with the audience at such events.  We see no justification for relaxing the rules for different types of boxing events.  


Q40.  Do you think that licensing requirements should be specifically extended to ensure that it covers public performance or exhibition of any other events of a similar nature, such as martial arts and cage fighting?  If so, please outline the risks that are associated with these events, and explain why these cannot be dealt with via other interventions.


Yes, we do believe it should be extended to include performance or exhibition of martial arts and cage fighting.  A recent incident shown on TV involving children cage fighting highlights this point.  The organisers claimed that the event was a demonstration of cage fighting by young children.  The audience was predominately adult and were drinking. As well as raising issues about child protection it also raises concerns about such events taking place without any controls in alcohol licensed premises. 



 
Recorded Music and Entertainment Facilities: Questions


Q41: Do you think that, using the protections outlined in Chapter 3, recorded music should be deregulated for audiences of fewer than 5,000 people?  If not, please state reasons and evidence of harm.



Please see our response to Q12.


 
Q42: If you feel that a different audience limit should apply, please state the limit that you think suitable and the reasons why this limit is the right one.


Please see our response to Q12.


 
Q43: Are there circumstances where you think recorded music should continue to require a licence?  If so, please could you give specific details and the harm that could be caused by removing the requirement?


Please see our response to Q14. 


Q44:  Any there any other benefits or problems associated specifically with the proposal to deregulate recorded music?


We accept that there could be benefits to small, non-commercial groups and PTAs, but feel that this is outweighed by the risk of disturbance to local residents which is a likely consequence of unregulated entertainment.



Q45: Are there any specific instances where Entertainment Facilities need to be regulated by the Licensing Act, as in the current licensing regime? If so, please provide details.


We believe it is still necessary to regulate entertainment facilities that have a potential to cause nuisance e.g. involves amplified systems, the use of dance floors.
 


Unintended consequences: Questions

Q46: Are there any definitions within Schedule One to the Act that are particularly difficult to interpret, or that are otherwise unclear, that you would like to see changed or clarified?  


We would welcome a clearer definition of what constitutes incidental/background music. 



Q47:  Paragraph 1.5 outlines some of the representations that DCMS has received over problems with the regulated entertainment aspects of the Licensing Act 2003.  Are you aware of any other issues that we need to take into account?


 No
 

Adult Entertainment: Question


Q48: Do you agree with our proposal that deregulation of dance should not extend to sex entertainment?  Please provide details.


Yes



